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RECOVMENDED ORDER

Pursuant to notice, this cause cane on for formal hearing
before P. Mchael Ruff, duly-designated Adm nistrative Law Judge
of the Division of Administrative Hearings. A formal hearing
was hel d Decenber 2, 3 and 4, 2002, in Tall ahassee, Florida.

The appearances were as foll ows:
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Patricia A Renovitch, Esquire
Certel, Hoffrman, Fernandez & Cole, P.A
301 S. Bronough Street, Fifth Floor
Tal | ahassee, Florida 32301

For Respondents: Charles T. Collette, Esquire
Depart ment of Environnental Protection
O fice of the Attorney Cenera
3900 Commonweal th Boul evard, Mail Stop-35
Tal | ahassee, Florida 32399-3000



Thomas G Tomasel | o, P. A
1107 Terrace Street
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concern whet her
the Respondents, the permt applicants, Daniel and Doris Wentz,
are entitled to a Coastal Construction Control Line Perm:t
allowing themto build a single-famly hone seaward of the
coastal construction control Iine on Cape San Blas in Gulf
County, Florida.

PRELI M NARY STATEMENT

Thi s cause arose when the applicants the Wentzes, filed an
appl i cation seeking a Coastal Construction Control Line Permt
to build a single famly dwelling in GQulf County, Florida, on
par cel nunber 6268-076R (the property). The application was
filed on February 9, 2000. On July 3, 2002, the Departnent
i ssued "Final Order," also known as permt GU-305, which was
proposed final agency action purporting to authorize the
applicants to construct a single-famly dwelling and ancillary
structures or facilities. The Petitioners filed a tinely
petition for formal hearing and the matter was referred to the
Di vision of Administrative Hearings on August 16, 2002, and
assigned to Adm nistrative Law Judge, Charles A. Stanpel os, on
August 21, 2002. The cause was | ater assigned by transfer to P.

M chael Ruff, Adm nistrative Law Judge. On Septenber 11, 2002,



a notice of hearing was issued setting the hearing for
Decenber 2-4, 2002, in Tall ahassee, Florida.

On Cct ober 15, 2002, the Petitioners filed a Motion to
Amend the Petition and an Anended Petition for Formal Hearing.
That notion to anend was granted by order of COctober 25, 2002,
subject to certain limtations set forth in the Order of that
date by the Adm nistrative Law Judge.

The Petitioners own a townhouse on a |lot imediately
adjacent to the property in guestion where the proposed dwelling
woul d be built by the permt applicants. They asserted in their
petition, in essence, that the Departnent (DEP) |acks authority
to issue the permt because the proposed dwelling is seaward of
the 30-year "erosion control line" and on the frontal dune,
because it would result in a "take" of marine turtles or turtle
habitat, and that it otherwise fails to conply with Sections
161. 053 and 370.12(1)(c)(1), Florida Statutes, and Rul e 62B
33.005, Florida Adm nistrative Code.

The cause canme on for hearing as noticed. The Petitioners
presented the testinony of five wtnesses one of whom was an
expert witness. Twenty-five of the Petitioners exhibits were
admtted into evidence. The applicants presented the testinony
of four w tnesses, two of whom were experts. Fourteen of the

applicants' exhibits were admtted. The Departnent presented



the testinony of one witness and twel ve Department exhibits were
admtted into evidence.

The parties ordered a transcript of the proceedi ngs and
requested a 45-day period after the filing date of the
transcripts during which to submt proposed recomrended orders.
The proposed reconmmended orders were tinely filed and have been
considered in the rendition of this Recormended O der.

FI NDI NGS OF FACT

1. Daniel G and Doris Wntz (Applicants) own property on
Cape San Blas, Gulf County, Florida, between departnent
monunments R 93 and R-94. The property is 65 feet w de and
extends to the nean high water line of the Gulf of Mexico. Wen
it was plated in 1980, the property was sone 350 feet deep
bet ween the | andward east ern-nost boundary and the waterward or
west ern-nost boundary, which is at the nmean high water |ine
(MHW) of the @ulf. About 47 percent of the property's total
depth has eroded since that tinme, such that sone 90 feet of the
property, by 65 feet wide, lies |andward of the crest of the
artificial bermat issue. The proposed house will be built 20
feet fromthe | andward rear property boundary (east boundary).

2. The applicants propose to construct a pile-supported,
single-famly dwelling on that property wth a wooden deck,
pervi ous parking area, |landward of the dwelling, a concrete slab

under the dwelling and a septic tank and drain field to the



sout heast side of the dwelling. Al these structures and
i nprovenents are seaward of the coastal construction contro
line established for Gulf County.

3. The landward side of the dwelling to be | ocated 20 feet
seaward of the eastward or | andward boundary of the property,
cannot be |ocated nore | andward or eastward due to | ocal
governnment set-back |ine requirenments. The dwelling conplies
with all applicable departnent structural requirenments. It is
pi |l i ng-supported and the | owest structural nenber is |ocated
above the departnent's design elevation. It neets al
applicable wind | oad, wave, hydro-static and hydro-dynam c | oad
requi rements associated with a "100 year stornf event. The
proposed dwel ling would conply with all pertinent |ocal set-back
requirenents, building code requirenents and Gulf County growth
managenent plan requirenents. A permt has been issued
aut hori zing construction of the septic tank and drain field, by
@Qul f County.

"Freedom' Procedural Background

4. This controversy originally arose when a prior owner of
the property, Richard Price, submtted an application for a
Coastal Construction Control Line Permt authorizing
construction of a single famly dwelling on the above-referenced

parcel of property. That application was submitted on



Decenber 20, 1999, and on February 9, 2000, the new owners of
the property, the Wentzes, submitted a sim/lar application.

5. The Departnent's Division of Water Resource Managenent
and O fice of Beaches and Coastal Systens requested the Florida
Fish and Wl dlife Conservati on Conm ssion (Conmm ssion) through
its office of Environnental Services, to review the applicants’
pl ans for the proposed house with a view to deci di ng whether the
project would result in a take of marine turtles due to habitat
destruction or simlar considerations. The DEP, by policy, wll
not issue a coastal construction control line permt in the
absence of such review or if conm ssion review determnes the
project would result in a "take”™ with regard to marine turtles.

6. On March 14, 2000, Bradley Hartman of the Comm ssion's
of fice of Environmental Services responded to the Departnent's
request by stating that the project would result in a take of
marine turtles through interference with breedi ng behaviors, as
envi sioned in Section 370.12(1)(c), Florida Statutes, and that
therefore the application should be denied.

7. On May 25, 2000, Director Hartman again wote to DEP
responding to a request for comm ssion review of revised pl ans
by the applicant, which showed that the dwelling would be
proposed be | ocated approximately 25 feet | andward on the

"frontal dune”. The Conm ssion again took the position that the



revised project would constitute a "take" of marine turtles as
wel | .

8. Thereafter on May 30, 2000, the adm nistrator of DEP s
bureau of Beaches and Wetl and Resources issued an assessnent
reconmendi ng denial of the applicants' application because it
woul d constitute a "take" of marine turtles. The Departnent's
position to initially choose to deny the permt application was
al so based on the fact that it believed that the proposed
dwel l'i ng woul d be built upon the frontal dune on the property
and beach system

9. Thereafter, on July 18, 2000, Director Hartman of the
Commi ssion notified DEP that the applicant had presented a pl an
to restore a dune on the property and noved the proposed
dwelling to a nore landward |l ocation. Director Hartman's letter
thus stated that if both of these events occurred there would be
no "take" of marine turtles.

10. On June 27, 2002, DEP Adm ni strator Anthony MNei
prepared an anmended assessnent of the applicants' pending
proj ect wherein he recommended granting the pernmit. The change
i n recommendati on was based upon a March 2002 survey show ng
t hat a man-nmade dune had been constructed on the property
"approximately 20 feet w de between he seaward and | andward toes
and has a crest elevation of plus 16.0 feet (NGVD)" or (National

Geodetic Vertical Datum.



11. The Department noticed issuance of the coastal
construction control line permt (permt) on July 3, 2002. It
had changed its position to a grant posture because the
Depart ment deci ded that the man-nade dune satisfied the
requi renents so as to be considered a "frontal dune."” If it
were not considered a frontal dune (by conplying with the
rel evant statutory qualities a frontal dune nust have) the
Departnent woul d be denying issuance of a permt, in accordance
with Section 161.053, Florida Statutes.

Descri pti on of Subject Property

12. Five aerial photographs showed the applicants' two
| ots and the adjacent, upland, five-unit conplex. The
Petitioners own and reside in the northern-nost unit, which is
the unit appearing on the left side of their condom ni um
building in the aerial photographs in Petitioners' exhibit
three. The lot which is the subject of the proceeding is the
northern-nost ot of the applicants' two adjacent lots. It is
i mredi ately seaward of the Petitioners' condom nium or townhouse
unit. See Petitioners' Exhibit Three in evidence.

13. The Northern boundary of the property is the boardwal k
shown on the aerials. The only densely vegetated area, which
i ncl udes woody species on the property, is where the proposed
home woul d be built. That is the highest point on the subject

property or approximately 14 to 15 feet NGVD. A second heavily



veget ated area shown on the area photographs is not on the
subj ect project and not at issue.

14. The eastern-nost portion of the proposed dwelling is
20 feet fromthe eastern nost or |andward property line of the
applicants' lot. The roof provides an overhang for the entire
house including the porch and the septic tank and drain field
woul d be | ocated sout heast of the house on the sane |ot.

15. An artificial bermor man-made dune was constructed on
the property by the applicant on or about March 18, 2002. The
property extends to about 90 feet behind or |andward of the
artificial bermor dune and the property is 65 feet wide. The
house woul d be placed 20 feet seaward from the eastern-nost or
| andward boundary of the subject |ot, based upon requirenents of
the | ocal governnent set-back fromthe easenent along the
eastern boundary of the property.

Er osi on of Beach and Dunes

16. DEP survey nmonunment, R-94, is about 150 feet fromthe
property. The property is thus close enough from an engi neeri ng
perspective that it is essentially subject to the sane
physi ographi ¢ changes which are occurring in the vicinity of
monunment R-94. Survey data gathered by the State at the
monunent since 1973 creates an historical profile of the
shoreline and the imrediate vicinity of the property, including

t he subject property.



17. Because of the progressive erosion of the |ocal beach
system since 1973, the DEP has been forced to rel ocate nonunent
R-94 three tines. Al survey data at the nonunent has been
adjusted so that it can be reliably conpared over the period of
record. The historical survey data at R-94 allows for reliable
engi neering estimtes of shoreline change at this |ocation.

18. The shoreline of the property has exhibited an
extrenely high erosion rate over the years as to both the VAW
and the upland dune. On an eroding beach such as this one,
dunes do not build up, but rather are |ost as the MHW recedes
in a landward direction.

19. A 1993 DEP aerial photo shows a hone in the i medi ate
vicinity of nonunment R-94 and seaward of the subject property.
See Petitioner's Exhibit 15 in evidence. A 1998 aerial of that
sane area reveals that the house is no longer there. It was
destroyed by Hurricane Qpal in 1996 and ensuing erosion. |If it
were still there the house woul d be seaward of the present day
MHW.. During the five year period from 1993 to 1998 the MHW at
R- 94 nonunment receded 120 feet |andward. From January 1998 to
Oct ober 2002, the MHW. has receded another 50 feet.

20. The shoreline in the vicinity of and including the
subj ect property has eroded over a long period of tine at a
rapid rate such that it has actually eroded back into the piney

fl at woods ecol ogi cal zone. There are nunerous pine tree stunps
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on the active beach and surf zone. Indeed the whol e Cape San
Blas land formis retreating and rotating to the eastward. The
seawar d- nost dune formations presently have nmature pines grow ng
on them indicating a shoreline receding at such a rapid rate
that it has progressed well into different vegetative eco-
systens.

21. The Cape San Blas spit has a north-south orientation
of its shoreline, unlike any other orientation along nost of the
northern @Qulf Coast mainland or barrier island | and fornms, which
generally lie in a nore east and west orientation. This
orientation of Cape San Blas spit nmakes the shoreline nore
suscepti ble to wave energy and recession from being struck by
waves at an angle rather than head-on or at a near perpendicul ar
approach. Thus the Cape San Blas spit is nore highly erosional.

22. The beach in the vicinity of and including the subject
property is noving backward and through the historical upland
dune ridges. These historical dune ridges are not parallel to
the present day shoreline orientation, but rather are at an
angle, or nore or |less diagonal to the present day shoreline.
Resultingly, there are sections of historical dunes which are on
the existing beach front with gaps between them because they
each represent the ends, on the beach, of separate historic dune

ridges.
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The Frontal Dune

23. A frontal dune is defined in Section 161.053(6)(a)(1),
Florida Statutes, to be "the first natural or man-nade nound or
bl uff of sand which is |ocated | andward of the beach and which
has sufficient vegetation, height, continuity and configuration
to offer protective value.”™ There is no dispute that a frontal
dune must provide protective value to upland property.

24. The nost densely vegetated area on the property, which
i ncl udes woody species, is part of the natural frontal dune.
That is, the dune existing at approximately a height of 14 feet
NGVD upon whi ch the subject house is proposed to be built.

25. The property is extrenely prone to erosion by any
source of elevated wave energy and, in particular, that
associ ated with tropical depressions or storms noving through
the Gulf. The destruction of one-half of the man-nade dune on
the applicants' property about six nonths after its
construction, by Tropical Stormlsadore in |ate Septenber 2002,
illustrates this point. That stormactually made landfall in
the vicinity of Biloxi, Mssissippi, approximately 200 mles
west of the subject property. The storm however, eroded a
total of about 30 feet of beach at the property. The annual
stormactivity in the area of nonunent R-94 has sufficient wave

energy to cause significant beach erosion at the property.
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26. According to DEP, when the artificial dune was
constructed it was about 20 feet wde fromthe |landward toe to
the seaward toe and crested at approximately 16 feet in height.
On Septenber 12, 2002, the peak was about 15 feet. After
Tropical Stormlsadore, the bermwas half as wide. The entire
forward or waterward sl ope of the original man- made dune had
nostly eroded away | eaving a sheer scarp or bluff. After
Tropi cal Storm lsadore the dune crested at about nine to 14
feet. The return frequency of stormeffects from di stant
stornms, |ike those of |Isadore at the subject property is about
one to two-year frequency. This neans that during an average
year the remai nder of the man-nade dune at this location |ikely
wi |l be obliterated.

27. The shoreline at the property as neasured at nonunent
R-94 has progressively receded | andward since 1973. There is no
hi story of episodic accretion or expansion of the shoreline;
instead, the survey data uniformy indicates, for R 94, that
there is a constant | andward recession of the beach and dune
face, due to continuous erosion. The seaward-nost dune bluff in
exi stence at hearing was the eroded face of the nman-made dune.
Hal f of that berm has di sappeared due to erosion only short few
months after it was constructed and in March 2002.

28. The duration of the man-made dune on the property can

be determ ned by cal cul ati ng the docunented recession rate of
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the dune formation historically located in the vicinity of the
property. Application of this recession rate will reveal the
likely life of the man-made dune and determne its potenti al
protective value. M. Walther, the engi neer who designed the
berm acknow edged that, indeed, the bermw | eventually be
eroded by storm events and m ght be obliterated within a year.

29. Measurenent by survey of the dunes at R 94 indicates
that they have historically receded at a far greater rate than
the MVHAL. This is because the sand eroded from the dune |ine
served to nourish the active beach face where the MHW is
| ocated, so that it recedes |landward at a slower rate than the
dune line itself. Using the survey data for DEP nonunment R 94,
the MHW recession rate was cal cul ated at seven feet per year
The dune recession rate |landward at R-94 however is
approximately 13 feet per year. The width of the remaining man-
made dune is about 10 to 15 feet. Therefore, the dune recession
rate cal culated and in evidence, shown by w tness A son,
illustrates that the remaining portion of the man-nmade dune wl |
likely be lost to erosion in a year or a little nore. That
cal culation and opinion is nore persuasive and is accepted.

30. The dune recession at R-94 was estimated using a 10
foot contour line. Any contour elevation nunber that reasonably
represents the face of the eroding bluff of the artificial dune

could be used. The result would be basically the sane, that
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t he house proposed to be constructed by the applicants' will be
intercepted by the bluff line in less than three years, since
the proposed dwelling is set back 31 feet fromthe seaward face
of the artificial dune.

31. dven a dune recession rate of 13 feet per year and
taking into account that the man-made dune was constructed in
March of 2002, it has been shown that the proposed dwelling wll
be nost likely | ocated on the active beach within five years.

It will be subject to wave action on alnost a daily basis. 1In
ten years the limts of erosion would exceed the home and w ||
reach the townhouses, including the Petitioners' townhouse,

| andward of the proposed dwelling. The applicants' proposed
dwelling will be then totally stranded on the beach or
destroyed, as shown by the testinony of expert engineer Eric

A son, which was unrefuted and is accepted.

32. The seasonal high waterline (SHW) will be at the
proposed hone in about 6.6 years from October of 2002. This
finding is calculated by dividing the distance the house |ies
fromthe 2002 seasonal high waterline (46 feet) by seven feet
per year, the erosion rate. That will nean that waves will run
under the house on a daily basis within five years from Cct ober
2002. By that tine there will be a sandy beach under the house

back to the ten foot contour |ine.
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33. The dune recession rate provides a nore reliable
estimate of the maximumerosion limts at the property than does
the SHAL. SHW is intended to define the back portion of the
day to day dynam c beach for nost beaches in Florida. However,
for Gulf County where this property is |ocated, the el evation of
the SHAL is not as good an indicator of the back portion of the
beach because the local tides are mxed, i.e., two equal or near
equal tides do not occur at this location on a daily basis and
accordingly the el evation of nean high water or MHW upon which
the SHWAL is based, is |lower than the actual high water
experienced. A nore realistic indicator of erosion for this
site is therefore the docunented dune recession rate which was
used to calculate the expected |life of the man-made dune.

34. The residential structure proposed will thus be
conpletely on the active beach in a little over five years.

That is, substantially before the 30-year period which
statutorily defines the erosion |ine beyond which or seaward of
whi ch nost construction is prohibited, except for single famly
resi dences under the exceptional circunstances provided in the
statutes and rul es addressed and at issue herein. Ten years
hence, the SHAL wi Il be under two-thirds of the home and the
ground | evel of the house at the SHAL will be about plus 2.8

f eet above sea | evel.
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Artificial Dune Characteristics

35. The man-made dune | acks continuity. It is nost
vul nerable to wave and water penetration at its northerly
term nus where it ends near the boardwal k and near the property
line. It is not part of a contiguous dune system The berms
flank or end-point will be the focal point of waive penetration
and accel erated erosion due to the | ow el evati on above the MHW
or SHAL, as the case may be, at that point. Due to the |ack of
continuity of the artificial dune, it will tend to coll apse from
its northerly end. There is not a dip in the dunes system
bet ween the property and the adjacent |lot to the north which
woul d still render it a continuous dune system Instead there
is no dune at all at that point. There is a gap in the system
whi ch has been caused over tine by waves or tides, as well as
the fact that the beach had eroded into the remmant dunes
| ocated in the piney flat woods area of Cape San Blas at the
vicinity of and on the property.

36. The shorter the dune is the easier it is for water to
get around it and for wave action to destroy it. The nan-nade
dune is 65 feet long. The short length of the artificial dune
means it can not provide much protective value. Its expected
effective life will be short, as denonstrated by M. dson's

opi ni ons whi ch are accept ed.
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37. Prior to the construction of the man-nade dune, as
shown in the original site profile in the application, there was
a natural grade fromthe water to the natural frontal dune. As
a result of Tropical Stormlsadore the man- made dune has sharp
escarpnent on its waterward side and | ess height.

38. Due to Tropical Stormlsadore, the nman-nade dune | ost
half its planted vegetation. The October 2002 aeri al
phot ographs contained in Petitioner's Exhibits 3 and 12A reveal
that the renmaining bermvegetation i s sparse.

39. Before Hurricane Qpal struck in 1996 there was a | arge
conti nuous dune formation, including a 15-foot high dune on the
property near where the remai nder of the man-nmade dune is now
| ocated. Hurricane Opal totally eroded that dune. |1t has not
since rebuilt or restored. After Opal, and before the applicant
constructed the man-made dune, the beach gently sloped to the
naturally heavily vegetated dune on the 14-foot contour I|ine.
Opal had conpletely destroyed the nore seaward dune that was on
the property | eaving no discernible nmound of sand in that
| ocati on.

40. The heavily vegetated dune that still exists at the
rear portion of the property is what protected the townhouses
during Hurricane Qpal. This is presently the only dune remnant
on the property providing protective value to upland properties

and structures. It is the natural frontal dune upon which the
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proposed hone is proposed to be built. The proposed honme wil|l
not be | andward of that natural frontal dune. 1t wll be built
on top of that dune and its construction will sonmewhat | ower the
el evation of that dune by excavation to place the concrete slab
and parking area which wll exist under and | andward of the
house. This natural frontal dune crests at the present tine, at
about 14-15 feet and continues across the property and onto

adj acent |ots.

41. The project when originally proposed in early 2002
coul d not be approved by the Departnent because the dwelling was
to be situated on the frontal dune (the natural frontal dune).
This view was nmenorialized in the DEP nmeno of January 8, 2002,
in evidence as Petitioners' Exhibit 22 wherein it was provided:
"staff advised the applicant representatives that review of its
recent submttals it still considered the proposed structure as
bei ng not | andward of the frontal dune, and therefore ineligible
for a permt.” 1In order to attenpt to conply with the statutory
requi rements that the proposed dwelling be sited | andward of the
frontal dune, the applicant constructed the man- made dune
seaward of the natural frontal dune, at the suggestion of the
DEP admi ni strator and ultimately with a DEP permt authori zing

such construction.
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"Significant Adverse | npact" Assessnent
Rul e 62B-33.005(3)(A), Florida Adm nistrative Code

42. The location of the proposed house appears to be an
el evation of 12 to 13 feet above sea level. |In 10 years when
t he proposed structure will be conpletely stranded in the water
wi th no dune under it, 10 feet of the sand supporting the
pilings will be gone. That will adversely affect the structural
integrity of the house and the septic systemw || inoperable and
exposed, possibly contam nating the surroundi ng beach-dune
system

Veget ati on | ssue Rul e 62B-33.005(4) (A,
Fl orida Adm nistrative Code

43. Construction of the house will require renoval of nost
of the dense vegetation atop the true frontal dune to nake way
for a concrete slab which will provide a parking area under the
proposed hone. The vegetation presently deters w nd-borne
erosion. A loss of vegetation and displacenent of part of the
dune by grading for the slab and the house will tend to
destabilize the dune and dinmnish its protective ability for
adj acent upl and structures and property, including the
Petitioners' property and residence.

44. The natural frontal dune and related vegetation is
what protected the Petitioners' townhouse during Hurricane Opal.
Because construction of the proposed house will renove

substantial vegetation and sand to nmake way for the slab, even
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if the sand is retained on the project site, in order to provide
for under story parking, the protection presently afforded by
the natural frontal dune will be di m nished.

Di sturbance O In Situ Sandy Soils

Rul e 62B-33. 005(4) (B)(C
Fl ori da Adm ni strati ve Code

45. The proposed house will be built on the highest point
on the property which is presently at about 14 to 15 feet above
sea level. Construction of the home will provide displacenent
or excavation of a portion of the sand atop the natural frontal
dune in order to make way for the parking garage concrete slab
under the hone.

Structure-|nduced Scour Rule 62B-33.005(4)(D),
Florida Adm ni strative Code

46. Subsequent to the recession of the shoreline the house
may act simlar to a groin feature, thereby sonewhat
accelerating localized erosion, particular upon the dune upon
which it will be built. As the slab under the house is
undermined its debris will increase the erosive inpact of wave
action on the beach system and nearby upland structures.

Wnd And Water-Borne-Mssiles

Rul e 62B- 33. 005(4) (E)
Fl ori da Adm ni strati ve Code

47. \When the existing shoreline recedes and the proposed
home is on the active beach, it wll pose a risk to upland

structures, including the Petitioners' townhomes. The proposed
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home will then be only about 50 or 60 feet fromthe Petitioners'
upl and t ownhones. The dune upon which the house woul d be built
is the only natural feature which presently provides protection
to the Petitioners' hones.

48. During storns, portions of the structured part of the
proposed honme could be blown into upland structures. The air-
borne mssiles will include such things as stairways, garage
doors and I ower walls all of which are designed to be
expendabl e.

49. The proposed hone was certified to withstand a 100
year storm Consequently, that mght dictate that with the w nd
loading it is certified to withstand, w nd-borne m ssiles m ght
be unlikely. However, the 100-year stormcertification assuned
that the hone would be |ocated on the upland at or above
el evations of plus 10 feet and not on the active beach. The
forces of the 100-year storm woul d be exaggerated when the dune
is eroded away and the house is on the active beach. As the
shoreline of the property recedes, deeper water will be bel ow
t he proposed hone, thereby creating a greater freeboard for
storm surge el evation and nore danage to the home fromthe
hi gher waves. The size of a stormwave is proportional to the
depth of water below the structure during the 100-year storm

event.
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50. During and after Hurricane Opal in 1996, debris from
the house that fornerly was 200 to 300 feet seaward of the
applicants' proposed hone damaged the Petitioners' townhone and
other units in that conplex. The Petitioners' have had to pick
up debris fromthat hone for six to seven years foll ow ng
Hurricane Opal. The sanme thing will happen wth projectiles or
parts fromthe applicants' proposed hone, but even nore danage
is likely since the honme will be constructed only 50 to 60 feet
away fromthe Petitioner's townhones and directly seaward of
t hem

Line O Construction Rule 62B-33.005(7),
Fl ori da Adm ni strative Code

51. There is not a uniform and continuous |ine of
construction associated with the siting of the proposed home.

| npact To Marine Turtles |ssue

52. Adult femal e | oggerhead and green turtles nest on the
beaches of Cape San Blas. The vast majority of nesting adults
are | ogger heads.

53. The marine turtle nesting season begi ns about My 1st
of each year and ends COctober 31st. Female turtles cone on the
beach between the begi nning of May and the m ddl e of August to
| ay eggs. The eggs hatch between July and Cctober.

54. The Departnment approved the lighting plan for the

Went z dwel i ng designed to protect agai nst adverse effects on
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marine turtles when they are nesting at night. That plan neets
applicable rule requirenents. Exterior lighting associated with
the dwelling will not adversely affect marine turtles.

55. The area where the dwelling will be | ocated is not
precisely marine turtle nesting habitat. There is no evidence
that the area | andward of the | ocation of the present artificial
dune has been used for nesting. Nesting data for the 2000,
2001, and 2002, nesting seasons for a six-mle beach segnent,

i ncl udi ng the beach adjacent to the subject property, indicates
that only one nest (nest nunber 51) was laid imrediately

adj acent to the property over that three-year period (not
directly on the property). It was |aid seaward and near the
western end of the man-nmade dune.

56. It is highly unlikely that a turtle would nest in the
area of the dwelling. The area |andward of the scarp of the
man- made dune, which includes the location of the dwelling, is
not viable marine turtle nesting habitat. This is primarily
because it is currently a vegetative area and turtles do not
typically venture to any extent into a vegetative area to dig
their nest and lay eggs. It is landward of the scarp or bl uff
on the man-made dune, which is difficult for turtles to clinb
over. The scarp on the seaward face of the man-nade dune varies
between 9 and 14 feet in height, dropping off to essentially no

scarp or one and one-half feet on its northward end. It would
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| argely prevent marine turtles clinbing over and nesti ng

| andward of the man-made dune scarp with the possible exception
of the gap, referenced above, at the northward end of the man-
made dune on or about the property boundary. The boardwal k

whi ch goes seaward fromthe Petitioners' townhones at that

poi nt, would, however, to a great extent prevent sea turtles
frommgrating | andward of the Iine of the artificial dune
scarp.

57. Based on the 2000-2002 nesting data for Cape San Bl as,
the vast majority of Marine turtle nests are laid waterward of
the vegetation line. More specifically, 48.4 percent of the
nest were laid within the area 10 seaward of the vegetation |ine
near the toe of the frontal dune, while another 37.5 percent
were laid further waterward of the frontal dune. Thus
approxi mately 85 percent of the nests are waterward of the
vegetation line. Consequently, the vast ngjority of any nests
that m ght be laid on the property in question would be seaward
of the vegetation |line and the toe of the man-made dune (or
scarp-face) and not in the upland vegetated area of the dune
system where the house would be |located. The dwelling is well
| andward of that vegetation |ine.

58. In terns of survival, the best place and the |ocation
preferred by marine turtles, for the placenent of eggs is at or

near the toe of the frontal dune. The survivorship of nests
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| andward of the vegetation line is low, due in part to
predation. The likelihood that a marine turtle will nest within
the 65-foot wide property is very | ow. Based on nesting density
data for Cape San Blas and the width of this property, only 0.52
nests within the 65-foot w de property woul d be expected on a
yearly basis. That translates to about one nest every two
years.

59. The likelihood that a nest would be laid within the
property boundaries and | andward of the vegetation line is
considerably lower. Based on the sane nesting data and the fact
that 86 percent of the nests are laid waterward of the
vegetation line, a nest |andward of the vegetation line on the
property woul d be expected statistically only about once every
13.5 years. Based on nesting data only one green turtle nest
every 100 years would statistically be expected to be on the
property.

60. Even though the northwest end of the man-nmade dune is
much | ower than the remai nder of the dune, it is unlikely a
nesting adult would be able to nest in the area of the proposed
dwel I i ng by gaining access through this | ower area.

Approxi mately 91.4 percent energing nesting adult turtles foll ow
a straight path up the beach. Thus, turtles energing on either
side of that |ow spot would not veer to that |ow spot to seek a

pl ace to nest. Furthernore the boardwalk is |ocated at the | ow
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spot and would act as a barrier that would prevent turtles from
nesting | andward of the man-nmade dune in the area of the |ow
spot .

61. The area behind the man-made dune is insignificant in
conparison to the nesting habitat on Cape San Bl as generally,
wi thin the nest survey area enconpassed by the Petitioners'

W tness Martha Pridgeon. There are nore than 3, 168,000 square
feet of nesting habitat within the Cape San Bl as survey area,
while the area on the property behind the nman-nmade dune is
approximately 3,900 square feet, which is well less than 0.1
percent of the nesting habitat within the survey area.

62. Turtle nesting densities in southeast Florida are 64
times greater than on the beaches of northwest Florida,
including Gulf County. Turtle nesting in northwest Florida is a
relatively m nor conponent of statew de nesting density.

63. In the 1999 nesting season, there was approxi mtely
81, 000 | oggerhead nests in Florida. Based on average clutch
size, that would nean approxi mately 9,480,000 eggs were laid in
Florida that year, by |oggerheads at |east. G ven that only one
nest would be anticipated on this property every two years, the
nunber of eggs that m ght be laid on the property is
i nconsequenti al .

64. Even if a nesting turtle encounters the dwelling, the

encounter may well result in a false crawl. However,
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approxi mately 48 percent of nesting emergences by turtles result
in false crawls. False crawls do not injure the turtle and are
consi dered nornmal behavior. |If eggs were deposited near the
dwel ling, any alteration of sex ratios in the hatchlings due to
shadi ng of the nest woul d be inconsequential in view of the
9,000,000 eggs laid in Florida each year. Mreover, if a nest
was deposited near the dwelling it could be relocated to avoid
any potential harm since nests are routinely, successfully noved
to avoid harnful conditions.

65. Adverse inpacts to turtle eggs do not play a critical
role in turtle survival. Rather, the nesting female is the
critical link. Egg nortality is naturally very high. The
survival strategy of marine turtles is to lay a | arge nunber of
eggs. Even if the dwelling caused the | oss of one nest every
two years that | oss would be insignificant. The |oss of nests
due to natural conditions on Cape San Blas is not unexpected or
unusual . For exanple all remaining nests, at |east 21, were
destroyed during the 2002 nesting season by Tropical Storm
| sadore. In that sanme year, at |east six nests were destroyed
by predators on Cape San Blas in the area of the subject
property.

66. Construction and use of the dwelling would not
actually kill or injure a marine turtle, nor would it inpair

essential behavioral patterns of marine turtles. Construction
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and use of the dwelling would not inpair the feeding or
sheltering of marine turtles. Construction and use of the
dwel i ng would not inpair turtle breeding.

67. Construction and use of the dwelling would not cause
significant habitat nodification or degradation that would
actually kill or injure a marine turtle. In summary, the
preponderant evi dence does not establish that a take of mari ne
turtles caused by significant habitat nodification, degradation
or any of the other reasons found above will occur.

CONCLUSI ONS OF LAW

68. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject matter of this
proceedi ng. Section 120.569 and 120.57(1), Florida Statutes.

69. The applicant bears the burden of establishing

entitlenment to the permt at issue. D.OT. v. JW Conpany,

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). Pursuant to Section
161.053(5)(a)(3), Florida Statutes, and Rule 62B-33.005(4)(a),
Fl ori da Admi nistrative Code, the applicants nust "clearly
justify" that all relevant regulatory conditions are satisfied
in order for the permt to be granted.

70. Section 161.053(6)(b), Florida Statutes, prohibits a
structure |ike the proposed dwelling from being constructed
seaward of the predicted seasonal high water line within 30

years (al so known as the 30-year erosion control |ine or 30-year
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erosion projection). That section states pertinently as

foll ows:

After Cctober 1, 1985, and notw t hstandi ng
any ot her provision of this part, the
Departnment, . . . shall not issue any permt
for any structure [subject to exceptions not
relevant to this case] which is proposed for
a location which, based on the Departnent's
projection of erosion in the area, will be
seaward of the seasonal high-water |ine
within 30 years after the date of
application for such permt.

71. Section 161.053(6)(c), Florida Statutes, then provides
an exception to the construction prohibition quoted above in
Section 161.053(6)(b). This exception in (6)(c) applies only to
single-famly dwellings which are seaward of the 30 year erosion
control line, the construction of which satisfies each of the
four condition quoted below. Unless all four statutory
conditions are net an applicant is not eligible for a coastal
construction control line permt. Section 161.053(6)(c) states
as foll ows:

Were the application of paragraph (b) would
precl ude the construction of a structure,
the Departnent may issue a permt for a
single-famly dwelling for the parcel for so
| ong as:

(1) The parcel for which the single-famly
dwel ling is proposed was platted or

subdi vi ded by netes and bounds before the
effective date of this section;
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(2) The owner of the parcel for which the
single-famly dwelling is proposed does not
own anot her parcel imrediately adjacent to
and | andward of the parcel for which the
dwel ling is proposed,

(3) The proposed single-famly dwelling is

| ocating | andward of the frontal dune

structure; and

(4) The proposed single-famly dwelling

will be as far landward on its parcel as is

practicabl e wi thout being |ocated seaward of

or on the frontal dune.

72. Rule 62B-33.00(8), Florida Adm nistrative Code, in

turn provides "in considering applications for single-famly
dwel I i ngs proposed to be | ocated seaward of the 30-year erosion

projection pursuant to Section 161.053(6), Florida Statutes, the

Departnent shall require structures to neet criteria in Section

161.053(6)(c), Florida Statutes, and all other siting and design
criteria established in this chapter” (enphasis supplied).

73. Section 161.053(6)(a)l defines the term"frontal dune”
referenced in the above cited and quoted statue as foll ows:

"frontal dune" neans the first natural or
man- made nound or bluff of sand which is

| ocated | andward of the beach and whi ch has
sufficient vegetation, height, continuity
and configuration to offer protective val ue
(enphasi s supplied).

74. The applicant nust establish by preponderant evidence
that it satisfies each relevant regulatory requirenent. One of
the nost significant requirenents is that the proposed structure

be | andward of the frontal dune as set forth in Section
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161.053(6)(c)(3), Florida Statutes. A frontal dune nust have
sone degree of stability and |longevity in order to provide
protection or "protective value." |If its life span is very
brief it will have no true protective value. A frontal dune
must have sufficient vegetation height, continuity with
surroundi ng dune structures and be of a proper configuration to
of fer protective value and thus to have sonme degree of stability
and longevity so that real protection can be provided by it.

75. The preponderant evidence culmnating in the above
findings of fact in this regard show that the man- made dune does
not conply in these respects with the definition of "frontal
dune”. The record showed that the man-made dune was hal f
destroyed within six nonths after it was constructed, by wave
action induced by stormwhich actually made | and-fall
approximately 200 mles to the westward. The testinony of
wi tness A son, which is accepted, establishes that the dune will
likely not exist at all by the tinme construction on the proposed
house is finished. In summary for the reasons elicited in the
above findings of fact, the artificial dune does not conply with
the definitional characteristics of a frontal dune and it is
concluded that it is not a frontal dune.

76. Section 161.053(6)(c), Florida Statutes, allows
construction of a single-famly dwelling seaward of the 30-year

erosion control line if four requirenents are net. One of these
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is that the dwelling be |located | andward of the frontal dune
structure. Section 161.053(6)(c)(3), Florida Statues. Another
condition is that the "proposed single famly dwelling will be
as far landward on its parcel as is practicable w thout being

| ocated seaward of or on the frontal dune.” Section
161.053(6)(c)(4), Florida Statutes.

77. The applicant, as shown in the findings of fact, has
not satisfied Section 161.053(6)(c)(3) and (4), Florida
Statutes, for the follow ng reasons. First, the man-nmade dune,
hal f of which Tropical Stormlsadore renoved in |ate Septenber
2002 is not a "frontal dune". Secondly, the proposed dwelling
is on the true frontal dune at the site. Accordingly, the
application is not eligible for further permt consideration
because it fails to nmeet the conditions in Section
161.053(6)(c)(3), Florida Statutes. Additionally, the proposed
dwel I'i ng can not be noved any further |andward than its proposed
| ocati on because of the county's 20-foot set-back Iine;
consequently its location, which is clearly on what is the true
frontal dune, can never satisfy Section 161.053(6)(c)(4),
Florida Statues. The existing natural dune on which the
proposed house would be located, if permtted, is a frontal dune
because it has substantial, even woody vegetation cover, is of
sufficient height and configuration to offer significant

protective value to the upland property |andward of it; and
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i ndeed, during an actual hurricane in 1996 (Hurricane Opal), it
in fact offered significant protection to the upland property

| andward of it. Thus, the natural dune upon which the hone is
proposed to be construction is, in essence, the true frontal
dune at the project site.

78. In a simlar case, Young v. DEP et. al., 18 FALR 1738

(DEP 1996), the proposed hone in question in that case was
seaward of the 30-year erosion control line and was not | andward

of the natural frontal dune. See Young at 1741 and 1753

(paragraph 74). Like the case at hand, the applicant in Young
submtted an application imedi ately after purchasing the | and
in question and did not propose construction of an artificial
dune in the original application. Also, as in the instant case,
a DEP nmenorandumin the Young case stated that the proposed hone
was ineligible for a coastal construction control line permt
because the proposed structure would be sited on the natura
frontal dune. Young at page 1745 (paragraph seven and fifteen).
Petitioner's exhibit 22 in evidence.

79. In order to satisfy the requirenents of Section
161.053(6)(c)(3) and (4), Florida Statutes, the applicant in the
Young case, like the applicant in the case at bar, proposed,
over a year after its original application, to create a "dune"

seaward of the natural frontal dune and contended that DEP
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shoul d consider this reconstruction to be the "frontal dune."
DEP t hen proposed to issue the subject permt.

80. The issue in the Young case, like that in this case is
whet her the man-nmade dune nmet the Section 161.053(6)(a)(1),
Florida Statutes, definition of a frontal dune. The
adm nistrative |law judge in the Young case determned that it
did not, finding as follows:

Applicant has failed to prove that the
proposed man-nade dune has "sufficient
vegetation, height, continuity and
configuration to offer protective value."
The proposed man-made dune is to thin

di sconti nuous, and short to provide
protective value to protect the property

| andward of the proposed dune or, after the
addition of the proposed home, the beach-
dune system and public beach access.

81. The Departnent adopted the findings and concl usi ons of

the adm nistrative law judge in toto. |In order to satisfy the

statutory definition of a "frontal dune,"” the applicants' nman-
made dune nust provide protection to upland property and
structures. The preponderant evidence culmnating in the above
findings of fact, however, shows that will not be the case. The
man- made dune at issue | acks the height, continuity,
configuration, and sufficient vegetation to provide any
significant protective value to the upland structures, including
the Petitioners' townhone and the beach-dune system The

remai ni ng hal f of the berm not already washed away wi |l not
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provi de protection to the proposed hone, because it will be
destroyed by wave action of even a stormof a type which
commonly occurs at | east once every two years at the site.

82. The coastal area in which this bermor dune was
constructed is so highly erosive that the bermw || be gone in
zero to two years fromthe tine of the Decenber 2002 heari ng.
The 15-foot natural dune |ocated at the same |ocation as this
man- made dune was washed away in 1996 by Hurricane Opal and
never naturally reconstructed. Dunes along this portion of the
coast or beach of Cape San Blas typically do not reconstruct
because the erosion rate is constant. There are no intervening
peri ods of accretion to this portion of the coastline or beach.
The remai nder of the artificial bermor dune at issue will have
the sane fate

83. The Departnent noted in the Young final order that
"strictly speaking, the question is not whether the proposed
man- made dune would qualify as a frontal dune, but whether the
site of the proposed structure would be | andward of 'the frontal
dune.'"” Simlarly, what is at issue in this case is whether the
proposed house will be on the first frontal dune.

84. The man-nmade dune is vulnerable to constant erosion
and stormevents. The vulnerability was confirnmed when the
tropical storm destroyed half of the bermjust six nonths after

it was built. Based upon reliable data taken from DEP' s
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nonunent R-94, the erosion and stormevents will continue to

i npact this beach system such that the man-nmade dune will soon
wash away. Under these circunstances, the applicant has not
proven that the dune neets the statutory criteria in order to be
classified as a frontal dune.

85. If it were to approve the applicants' permt the
Departnent would ignore the inevitable erosion and storm events
that will quickly destroy the artificial dune. G ven the high
erosi on and dune recession rates for this beach-dune system of
whi ch the property is a part, replication of a dune of
yesteryear is an exercise in futility. The earliest possible
time the applicant could start construction is Novenber 2003,
after the 2003 turtle nesting season. See Section 370.12(1),
Florida Statutes, and Rul e 62-33B. 005(4)(g), Florida
Admi ni strative Code. Coastal engineering projections in
evidence reliably establish that the bermw Il be gone before
the construction of the home can be conpl et ed.

86. The heavily vegetated dune on which the proposed house
woul d be constructed protected the townhonmes | andward of it
during Hurricane Opal in 1996. Only this natural dune neets the
definition of a frontal dune at this site. The proposed hone
then is located on the only frontal dune on the property, that
bei ng the natural frontal dune. |In addition, the proposed hone

is not |andward of the natural frontal dune and can not be noved
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further | andward because of the county set-back requirenent. In
vi ew of the above, the proposed structure is ineligible to be
consi dered by the Departnent for a coastal construction control
line permt because it does not satisfy the nmandatory statutory
criteria in Section 161.053(6)(c), Florida Statutes.

87. The precedent established by the Young decision can
not be ignored. That decision conpels consideration of what
"protective val ue" a man-made dune or berm woul d provide to
upl and property and the beach-dune system after a house is
built. Young, 18 FALR at 1753 (paragraph 75).

88. Anobng other things the DEP final order in the Young
case made specific findings adopting the ALJ's reconmended
order. Those findings denonstrate that the circunstances in the
Young case were substantially identical to those in the case at
bar. Paragraph 48 of the Recommended Order contained this
speci fic finding:

There are two major risks to the natural or
man- made dune: constant erosion and storm
events. The proposed nan-nade dune woul d
not pffer any protection from constant

er osi on.

89. In the follow ng paragraph, the Young Final Oder

states:
Usi ng DEP cal cul ations for determning the
| ocation of the ECL, the nman-nmade dune woul d
be completely eroded in seven years. Using

the nore likely and recently erosion rate of
four feet annually, the man-nade dune woul d
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be conpletely eroded in five and one half
years . . . a man-nmade dune not nore than
100 feet |long would not resist constant
erosion at this |location.

90. It is undisputed in this case that during average
years, the man- made dune the applicant and DEP have postul at ed
as the new "frontal dune"” will not survive |onger than one or
two years at the nost. This is insufficient to qualify this
man- made dune as a bona fide frontal dune, as defined in the
above authority contained in Chapter 161, Florida Statutes.
DEP's Final Order in the Young case rejects the contention that
a man-nade dune, which would be conpletely eroded in five and
one-half years could qualify as being a frontal dune. If the
man- made dune in the Young case was i nadequate with the five and
one- hal f year expected life, then a predicted life of two years
for the man-made dune or bermin the instant case is even nore
i nadequat e.

91. There can be no doubt, when considering the record in
this case and conparing it to the DEP Final Order in the Young
case, that the man-made dune pl aced upon the applicants’
property at this location, which is now al ready one-half eroded
away, cannot qualify to be considered a legitimte frontal dune
in ternms of the definitional qualities or characteristics for a

frontal dune contained in the above-cited and quoted statute.

If it were considered to be a frontal dune under these
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ci rcunst ances one woul d have to totally ignore the decision in
t he Young case. Thus for these reasons alone the application
nmust be deni ed.

Ot her Beach- Dune System | npacts

92. Another issue relates to the "uniformline" of
conti nuous construction. There are both statutory and rule
provisions in that regard; however, neither of these provisions
precl udes construction of a dwelling seaward of a reasonably
continuous and uni form construction |line, assumng there is one.

See Section 161.053(5)(b), Florida Statutes, which provides, in

part:

(b) If in the imediate contiguous or

adj acent area a nunber of existing
structures have established a reasonably
continuous and uni form construction |ine
closer to the Iine of nean high water than
the foregoing, and if the existing
structures have not been unduly affected by
erosi on, a proposed structure may, at the
di scretion of the Departnent, be permtted
al ong such line on witten authorization
fromthe Departnent if such structure is
al so approved by the Departnent.

93. In turn, Rule 62B-33.005, Florida Adm nistrative Code,
st at es:

(7) If in the imedi ate area a nunber of

exi sting major structures have established a
reasonabl y conti nuous and uni form
construction line and if the existing
structures have not been unduly affected by
erosi on, except where not allowed by the
requi renents of Section 161.053(6), Florida
Statutes, and this Chapter, the Departnent
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shall issue a permt for the construction of
a simlar structure up to that |ine, unless
such construction would be inconsistent with
Sections (3), (4), (6) or (8) of this rule.

94. The Departnent takes the position that when the 30-
year, seasonal, high-water |ine provision conmes into play, it
controls the location of the dwelling as opposed to the
reasonabl y continuous and uniformconstruction |line. The
Departnent’'s position is supported by the above rule which
provi des that Section 161.053(6), Florida Statutes, is an
exception to the continuous |line of construction. See Rule 62B-
33.005(7), Florida Adm nistrative Code. Nevertheless, there is
no reasonably continuous and uniform construction line in the
i mredi ate area of the dwelling with which this case is
concerned. The Departnent has not permtted nor denied a
structure within 2400 feet on either side of the dwelling.
Hence, there are no structures seaward of the coastal
construction control line in the area. Al so the Departnent does
not take into account structures |andward of the coastal
construction control |ine because it has no jurisdiction
| andward of that line. Thus, it nust be concluded that such
structures cannot be consi dered.

95. Oher than and in addition to the specific provision

in Section 161.053(6), Florida Statutes, related to the 30-year

seasonal high water line (erosion projection) and the |ine of
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conti nuous and uni form construction, Rule 62B-33, Florida

Adm ni strative Code, establishes the specific criteria the
Departnent uses to review permt applications. The applicable
Rul e provisions, in relevant part, are set forth as foll ows:

62B- 33. 005(4), Florida Adm nistrative Code.
The Departnent shall issue a permt for
construction which an applicant has shown to
be clearly justified by denonstrating that
all standards, guidelines and other

requi renents set forth in the applicable
provi sions of Part |, Chapter 161, Florida
Statutes, and this chapter are net,

i ncluding the foll ow ng:

(a) The construction will not result in
removal or destruction of native vegetation
which wll either destabilize a frontal
primary or significant dune or cause a
significant adverse inpact to the beach and
dune system due to increased erosion by w nd
or water;

(b) The construction will not result in the
renmoval or disturbance of in situ sandy
soils of the beach and dune systemto such a
degree that a significant adverse inpact to
t he beach and dune systemwould result from
either reducing the existing ability of the
systemto resist erosion during a storm or

| onering existing | evels of storm protection
to upland properties and structures;

(c) The construction will not result in the
net excavation of the in situ sandy soils

seaward of the control line or 50-foot
set back;
(d) The construction will not cause an

increase in structure-induced scour of such
magni tude during a stormthat the structure-
i nduced scour would result in a significant
adverse i npact;

42



(e) The construction will mninmze the
potential for wind and waterborne mssiles
during a storm

(g) The construction will not cause a
significant adverse inpact to marine
turtles, imredi ately adjacent properties or
the coastal system unl ess ot herw se
specifically authorized in this chapter.

(5) Sandy material excavated seaward of the
control line or 50-foot setback shall remain
seaward of the control line or set back and
be placed in the inedi ate area of
construction unl ess otherw se specifically
authorized by the permt.

(6) Major structures shall be located a
sufficient distance | andward of the beach
and frontal dune to permt natural shoreline
fluctuations, to preserve and protect beach
and dune systemstability and to all ow
natural recovery to occur follow ng storm

i nduced erosi on.

Subpar agraphs (4)(a)(b) & (g), above prohibit "significant

adverse inpacts,” which are defined by rule to nean:

(b) "Significant Adverse |npacts" are
adverse inpacts of such nmagnitude that they
may:

1. Ater the coastal system by:

a. Measurably affecting the existing
shorel i ne change rate;

b. Significantly interfering with its
ability to recover froma coastal storm

c. Disturbing topography or vegetation such

that the system becones unstable, or suffers
catastrophic failure; or
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2. Cause a take, as defined in Section

370.12(1), Florida Statutes, unless the take

is incidental pursuant to Section

370.12(1)(f), Florida Statutes.

96. The preponderant evidence at hearing culmnating in

t he above pertinent findings of fact shows that as to paragraph
(a) of the above-quoted Rule, the construction will result in
the renoval or destruction of native vegetation which may
destabilize, in part, the frontal dune or cause a significant
adverse inpact to the beach-dune system due to increased erosion
by wi nd or water because the house will be constructed on what
is really the true frontal dune and vegetation occurring on the
dune will be renoved to allow for construction of the house.
The sane consideration is true as to paragraph (b) of the above-
guot ed Rul e because the construction will result in renoval or
di sturbance of in situ sandy soils of that beach-dune system so
as to have a potentially, significant, adverse inpact on that
beach-dune system because it will occur on the protective, true,
natural frontal dune and will reduce the ability of the beach
dune-systemto resist erosion. It will lower existing |levels of
stormprotection to the upland properties and structures the
natural frontal dune is supposed to protect. The construction
will result in net excavation of sandy soils seaward of the

control line in that excavation will have be done for the

footprint of the house, particularly for the concrete slab
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underlying the house. The preponderant evidence does not show
any significant structure-induced scour of such a magnitude
during a stormsuch that scour would result in a significant
adverse inpact in and of itself. Rather, the preponderant
evi dence indicates that within 10 years or |ess the natural
frontal dune the house would actually be constructed on will be
gone inits entirety, due to wi nd and wat erborne erosive
i npacts. The construction will not mnimze the potential for
wi nd and wat erborne mssiles during a storm for purposes of
paragraph (e) quoted above, because the structure would be built
upon the natural frontal dune which cannot be permtted for the
above-referenced reasons and which will result in the proposed
house being in very close proximty to |andward structures.
Because of the dune recession and erosion referenced in the
above findings of fact, the house wthin a few short years wl|
be rendered unstable and literally standing in the water which
instability and exposure to the active beach and to wave acti on,
as well as wind in a stormevent, will likely result in the
construction being a hazard for wi nd and wat erborne mssiles
whi ch can harm adj acent upl and property.

97. It is true that the proposed project will conply with
paragraph (5) of the above-quoted Rul e because sandy materi al
excavated seaward of the control line will remain seaward of the

control line on the lot or construction site itself, in the
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i mredi ate area of construction. Rule paragraph (6) quoted above

will not be conplied with because installation of the dwelling

wi |l not be of sufficient distance |andward of the frontal dune
because it will be on the frontal dune, It will not permt
natural shoreline fluctuations and will not serve to preserve

and protect the beach dune-systemstability nor to all ow natural
recovery to occur to the beach-dune system follow ng storm

i nduced erosion. In sunmary, the sinple fact that the house
woul d be constructed on what is the true frontal dune renders it
unpernmttable and, in addition to the reasons referenced above,
will render it so because it will pose significant adverse

i npacts to the beach-dune systemand the frontal dune in the
particulars nentioned in the above-quoted portions of Rule 62B
33.005(4), Florida Adm nistrative Code, as discussed i medi ately
above.

Ef fects on Marine Turtl es and Habit at

98. The dwelling proposed to be installed will not cause a
"take" of marine turtles. The controlling provisions of |aw are
Section 370.12, Florida Statutes, which provides in pertinent
part:

The Departnent shall reconmmend denial of a
permt application if the activity would
result in a 'take' as defined in this
subsection (Section 370.12(1)(f), Florida
Statutes.)

' Take' neans an act which actually kills or
injures marine turtles, and incl udes
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significant habitat nodification or
degradation that kills or injures marine
turtles by significantly inpairing essenti al
behavi oral patterns such as breeding,
feeding, or sheltering. (Section
370.12(c)(1), Florida Statutes).

99. Rule 62B-33.005(4)(g), Florida Adm nistrative Code,
guot ed above, prohibits the take of marine turtles as take is
defined in Section 370.12(c)(1), Florida Statutes. The |ocation
of the proposed dwelling is not marine turtle nesting habitat at
the present tinme. There is no preponderant evidence that a
marine turtle has ever nested in the area of the beach dune
system where the dwelling will be located. The dune scarp or
artificial bermw |l prevent marine turtles fromnesting in the
area of the proposed dwelling as long as the artificial dune or
berm lasts. Statistically speaking, the chance that a marine
turtle mght nest on the property is once every two years. But
such nesting is likely to occur for the present at |east on the
seaward side of the artificial bermor dune scarp as is
evi denced by the nest that was laid near the northern end of the
scarp, and slightly seaward of it, during the 2002 nesti ng
season as well as the natural propensity of marine turtles to
nest seaward of a frontal dune or in this case the artificia
dune scarnp.

100. Statistically speaking, the chance that a turtle

woul d nest in a vegetative area behind the dune scarp on the
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property in question is about once every 13.5 years. Therefore,
it can not be concluded that the proposed dwelling woul d
actually kill or injure a marine turtle or would cause a
significant habitat nodification or degradation that woul d kil
or injure a marine turtle.

101. Even if it was assuned that the dwelling was | ocated
in nesting habitat, as for instance at such tinme in the
i medi ate or near future when the artificial bermor dune is no
| onger in existence, the dwelling will still not cause a take.
A nesting turtle encountering the dwelling has the option of
false crawming and there is no evidence that false crawing
injures or harnms marine turtles.

102. Even if a nest were laid in harmis way in the
vicinity of the dwelling, it could be rel ocated since nest
rel ocation is an accepted, successful and routine practice.
Addi tionally, the anmount of habitat inpacted by the dwelling,
even if it is nesting habitat, is mnuscule and certainly would
not constitute significant habitat nodification or degradation
wi thin the purview of Section 370.12(1)(f), Florida Statutes.

103. Finally, even if erosion of the artificial bermor

dune nakes the area of property behind it beconme nesting

habitat, the berm being | ocated on the property will not cause
significant habitat, nodification or degradation, nor will it
likely result in killing or injuring marine turtles. The
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habi tat nodification or degradati on posed by the dwelling even
if the site should becone nesting habitat in the future (when
the bermis gone) will still be a de m nimnmus inpact.

104. Since the definition of "take" in Section
370.12(1)(f), Florida Statutes, is the sane as the definition of
"take" under the Federal Endangered Species Act (ESA) and its
i npl enenting regul ations, federal case lawis instructive on the
i ssue of specul ative take. ESA defines "take" to nmean "harnt 16
USC Section 1532(19). The rule definition of "harm upheld by

the United States Suprene Court in Babbitt v. Sweet Hones

Chapter of CMIYS. For A Geater Oregon, 515 U. S. 687, 696-700

(1995), is "an act which actually kills or injures wildlife.
Such an act may include significant habitat nodifications or
degradati on where its actually kills or injures wildlife by
significantly inpairing essential behavioral patterns, including
breedi ng feeding or sheltering. 50 CFR Section 17.3. Habitat
nodi ficati on does not constitute harm i.e. a take, unless it

"actually kills or injures wildlife.'" Defenders of Wldlife v.

Bernal, 204 F.3d 920, 924-925 (9th Crcuit 1999). As the United
States Suprene Court enphasized, "every termin the regulation's
definition of "harm is subservient to the phrase 'an act which

actually kills or injures wildlife'." Babbitt v. Sweet Hones

Chapter of CMIYS for a Greater Oregon, supra. Mere habitat

degradation is not sufficient to equal a take. There nust be
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significant inpairnment of the species habitat. National

Wldlife Federation v. Burlington Northern Railroad, 23 F.3d

1508 (9th Cir. 1994). The possible future habitat inpacts of
the dwelling are specul ative and cannot be interrupted to cause
an actual killing or injuring of a marine turtle or to
significantly inpair marine turtle habitat.

RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact and
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Departnent
of Environnental Protection denying the applicants' application
for a permt pursuant to Section 161.053, Florida Statutes, for
construction seaward of the coastal construction control line in
c@ul f County, Florida.

DONE AND ENTERED this 5th day of June, 2003, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 5th day of June, 200S3.

COPI ES FURNI SHED,

Kenneth G CQCertel, Esquire

Patricia A Renovitch, Esquire

Certel, Hoffman, Fernandez & Cole, P.A
301 South Bronough Street, Fifth Floor
Tal | ahassee, Florida 32301

Charles T. Collette, Esquire

Department of Environnental Protection

O fice of General Counsel

3900 Commonweal t h Boul evard, Mail Stop-35
Tal | ahassee, Florida 32399-3000

Thomas G Tonmsel | 0, P. A
1107 Terrace Street
Tal | ahassee, Florida 32303

Teri L. Donal dson, General Counse
Department of Environnental Protection
3900 Commonweal t h Boul evard, Mil Stop-35
Tal | ahassee, Florida 32399-3000

Kathy C. Carter, Agency Cerk

Ofice of the Attorney General

Depart nment of Environnental Protection
3900 Commonweal t h Boul evard, Mail Stop-35
Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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